IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS
ROBERT F. EASTERWOQOD, III,

Plaintiff,
CIVIL ACTION

No. 03-2342-CM
JO ANNE B. BARNHART,
COMMISSIONER OF
SOCIAL SECURITY,

Defendant.
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MEMORANDUM AND ORDER

This matter comes before the court on defendant’s Motion to Remand (Doc. 8). Defendant has
requested that the court remand this case pursuant to sentence six of 42 U.S.C. § 405(g) to dlow the
Adminigrative Law Judge (ALJ) to articulate specific, legitimate reasons for rgecting the opinion of
plantiff’s tregting physician, Dr. Premsingh, and to obtain supplementd vocationd evidence regarding the
number of jobs exiding in the regiond economy and nationa economy which plaintiff can perform. Plantiff
opposes remand and requests that the court order defendant to file her answer to plaintiff’s complaint, along
with the adminigtrative record, and order both partiesto file their briefs so that the court can evaluate the
evidence to determine whether plaintiff should have been found disabled and awarded benefits.

l. Procedural Background

On August 20, 1996, plantiff filed an gpplication for disability insurance benefits under

Title 1 of the Socid Security Act (SSA), dleging adisability onset date of August 21, 1995. By notice

dated November 20, 1996, the Socia Security Adminigiration denied plaintiff’s clam for Title |1 benefits.




Paintiff filed arequest for reconsideration on November 25, 1996. Plaintiff’s claim was denied on
reconsideration by notice dated December 11, 1996. On January 10, 1997, plaintiff filed arequest for a
hearing before an ALJ.

On June 19, 1997, a hearing was held before ALJ Keith W. Sickendick. On August 28, 1997,
ALJ Sickendick indicated that, based on the gpplication filed on August 20, 1996, plaintiff was not entitled
to aperiod of disability or disability insurance benefits under Section 216(i) and 223, of the SSA. Haintiff
requested that the Apped's Council of the Socid Security Adminigration
review the decison of the ALJ. On September 3, 1997, the Appeals Council denied areview of the ALJ s
decison, thus making fina ALJ Sickendick’s decision to deny benefits.

On October 2, 1998, plaintiff gppeded the denia of benefitsto this court, Case No. 98-CV-
02449-CM. On March 16, 2001, Magistrate Judge David J. Waxse issued a Report and Recommendation
to this court, recommending that plaintiff’ s case be remanded to the Commissioner for further evaluation of
the evidence, including Dr. Premsingh’sreport. On March 29, 2001, this court adopted Magistrate
Waxse' s recommendation and remanded the case.

In the interim, plaintiff filed a second gpplication for benefits which aso was heard by ALJ
Sickendick. On May 24, 2000, ALJ Sickendick, usng Dr. Premsingh's report, granted plaintiff’s claim for
benefits, finding him disabled since August 30, 1997, but not prior thereto.

Upon receipt of this court's March 29, 2001 Order, the Appeds Council remanded plaintiff’sclam
to ALJ Jack R. Reed to further evaluate Dr. Premsingh’sreport. On March 29, 2002, ALJ Reed issued an
unfavorable decison. Plaintiff appeded ALJReed' s decision to the Appedls Council, which again

remanded plaintiff’s case back to ALJ Reed for further evaluation of Dr. Premsingh’sreport. Plaintiff
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requested that AL J Reed recuse himself from arehearing of this matter, and ALJ Reed granted that request.
The matter was then transferred to ALJ William E. Zleit. On October 30, 2002, ALJ Zlet held ahearing on
plaintiff’s clam to hear evidence and further evaluate Dr. Premaingh’s report. Following that hearing, ALJ
Zlat issued another unfavorable decison on plaintiff’sclam. Plaintiff again gppeded the ALJs decison to
the Appeals Council. On June 25, 2003, ALJ Peter Greenlee of the Appeals Council denied review of ALJ
Zlet' s unfavorable decison.

Pantiff filed this current action following receipt of the Appeds Council’s Order. The period of
disability that isgill at issueisfrom August 21, 1995 thru August 30, 1997. Ingtead of filing an answer to
plaintiff’s current complaint, defendant has requested that the matter be reversed and remanded. Defendant
contends that remand is necessary to evaluate the weight to which Dr. Premsingh’ s opinion is entitled, in light
of the evidence on the record as awhole, and to make afina decision regarding plaintiff’s benefits. Plaintiff
contends that defendant has aready evaluated the opinion of Dr. Premsingh on two prior occasons and that
the matter should now be considered by the court; however, plaintiff does not dispute that remand is
possible pursuant to sentence six of 42 U.S.C. § 405(g).

. Standard for Remand

Under 42 U.S.C. §405(g), a socid security clamant may chdlenge adenid of socid security
disability benefitsin federd court. The Supreme Court has held that, pursuant to sentences four and Sx of §
405(g), there are only two types of remand available to the digtrict court. Shalala v. Schaefer, 509 U.S.
292, 296-97 (1993). A sentence four remand may be ordered following a determination by the court that
the decision of the Commissoner should be affirmed, modified, or reversed on the merits. It isan immediate

entry of judgment, with or without remand, and does not dlow for retention of district court jurisdiction. Id.




a 297. A remand under sentence Sx may be ordered 1) following a request by the Commissioner, for good
cause shown, prior to answering a clamant’s complaint; or 2) for the purpose of consderation of new
materia evidence, which, for good cause, was not presented before the agency. 1d. at 297 n.2; 42 U.S.C.
§405(g). A sentence six remand is not entered as afina judgment until after the remand proceedings are
complete and the results have been filed with the digtrict court. 1d. at 297.
1. Discussion

In this case, the court believes a sentence six remand is appropriate. Defendant has made a motion,
before filing an answer to plaintiff’s complaint, and shown good cause for remand to determine the
gppropriate weight which Dr. Premsingh’s opinion should be accorded in light of the entire record. Dr.
Premaingh’s opinion is crucid to the determination of plaintiff’s qudification for benefits. The court believes
that defendant isin a unique position to consder Dr. Premsingh’s opinion in light of the higtory of plaintiff's
application for benefits for the period till in question, August 21, 1995 thru August 30, 1997. Moreove,
the court believes that remand is aso warranted in light of defendant’s prior finding, based on Dr.
Premsaingh’ s report, that plaintiff is entitled to benefits from August 30, 1997, forward. The court finds that
the case should be reversed and remanded to defendant for further proceedingsto allow the ALJto
reevauate Dr. Premaingh’s opinion and the evidence related to the period August 21, 1995 thru August 30,
1997, and, if necessary, to obtain supplementa vocational expert testimony.

The court recognizes the delay which has accompanied the determination of plaintiff’s application for
benefits. While the ddlay does not provide a sufficient reason to direct an award of benefits for the period in

question, the court urges prompt disposition of plaintiff’s case.




IT ISTHEREFORE ORDERED that defendant’s Motion for Remand (Doc. 8) isgranted. This
meatter is hereby reversed and remanded, pursuant to sentence six of 42 U.S.C. 8§ 405(g) for further
proceedings in accordance with this opinion.

IT ISFURTHER ORDERED that, once defendant has conducted further proceedingsin
accordance with this opinion and determined whether to modify or affirm her findings of fact or her decison
with regard to plaintiff’ s gpplication for benefits, defendant shdl file the findings of fact and decison, and a
transcript of the record and testimony upon which defendant’ s action is based, with this court. The court
shdl retain jurisdiction to hear any further gppeds of defendant’ s determination.

IT 1SSO ORDERED.

Dated this 13th day of September 2004, at Kansas City, Kansas.

g Carlos Murguia
CARLOSMURGUIA
United States District Judge




